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FOREWORD 



Of the major religious communities of the world perhaps none has had 
to concern itself with the complexities of international relationship as 
soon after its inception and to as great an extent as the Muslims. From 
the very outset the historical career of Muslims has been marked by a 
high degree of involvement with other political entities, entailing a wide 
variety of relationships ranging from armed conflict to cooperation and 
friendly alliance. At the same time, Islam had fostered an attitude of 
mind which prompted the Muslims to judge matters primarily in the light 
of their religious norms. The questions which they faced in the field of 
international relations were no exception to this. In fact we find that the 
Prophet (peace be on him) and the early Caliphs had to engage in a 
series of wars and to contend with scores of vexing problems in their 
relationship with other communities. 

As a result, even in the span of a few decades the Muslims had 
accumulated a considerable wealth of precedents to guide them in 
grappling with questions of war and peace and the related problems 
arising therefrom. Also, because of their peculiar intellectual orientation, 
the Muslims considered themselves bound by certain norms rather than 
free to pursue their collective self-interest, untrammelled by religious 
compunctions. To cite just a few examples: the Muslims considered 
themselves obligated to observe a number of principles even when they 
were engaged in warfare, to abide faithfully by the agreements they had 
concluded, and to honour the safe-conduct granted to non-Muslims even 
by ordinary Muslims. Likewise, even during active hostilities, the 
Muslims were required to make a clear distinction between combatants 
and non-combatants and considered it unlawful to kill the latter. They 
also considered it sinful to destroy trees, harvests, livestock, etc., unless 
dictated by compelling strategic necessity. 

It was probably owing to this strong religious influence— especially 
the influence of the life of the Prophet (peace be on him)— on the outlook 
of the Muslims that the word "Siyar" was chosen to designate what has 
been termed as the Islamic law of nations or Islamic international law. 
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For this word, as we know, is the plural of sirah, which in its technical 
usage means the life or the conduct of the Prophet (peace be on him). 

While interest in questions pertaining to international law started 
among the Muslims quite early in their history, the full-fledged 
development of Siyar took place in the circle of jurists who had gathered 
around Abu Hanlfah. Abu Hanlfah had himself greatly enriched this 
branch of law. Rather than deal with the subject in a perfunctory 
manner, he had formulated his legal opinions on the whole range of 
questions with which Siyar is concerned. It was, however, left to 
ShaybanI, one of the two most illustrious disciples of Abu Hanlfah, to 
systematize, develop and refine this branch of law into a highly advanced 
genre of Fiqh. The rich contribution of ShaybanI to the development of 
Islamic international law has lately begun to be recognized both within 
and outside the world of Islam. It is being increasingly realized that 
ShaybanI played an exceedingly impactful role on the development of 
international law as such, so much so that he merits to be considered one 
of the founders of this branch of law. 

Apart from dealing with questions of international law in quite a 
few of his works, two of ShaybanI’s works are exclusively devoted to 
this subject viz. his Kitab al-Siyar al-Kabir and Kitab al-Siyar al-Saghir. 
Additionally, the section on Siyar in Shaybanl’s Kitab al-Asl is also very 
substantive. This work, thanks to its translation by Majid Khadduri, is 
now available in English. As for the two works— the Kabir and the 
Saghir— the former constitutes a part of al-SarakhsI’s famous ai-Mabsut. 
Al-Siyar al-Kabir is a very capacious work and deals with questions of 
international law in great detail. Apart from being a vast treasure house 
of legal doctrines in the field of Siyar, the work is also highly valuable 
in so far as it illustrates the extraordinary legal acumen of ShaybanI and 
his own contribution to Islamic international law. 

The other work of ShaybanI on the subject— al-Siyar al- 
Saghir— despite being concise and short, is a work of great significance. 
It is considered to be a record of Abu Hanlfah’s doctrines on Siyar which 
was dictated to ShaybanI by his senior fellow-disciple, Abu Yusuf. The 
work reportedly came to the notice of the Syrian jurist, al-Awaza‘1 who 
in turn wrote his comments on it, expressing in a succinct form his 
disagreements with the doctrines of Abu Hanlfah on questions of Siyar. 
Subsequently, Abu Yusuf wrote a rejoinder to AwzaTs work in which 
he defended all except a few doctrines of his master. This has come to 
be known as al-Radd ‘ala Siyar al-Awza‘i. This work, along with the 
critical comments of Muhammad ibn Idris al-Shafi‘1 is preserved in his 
copious work, Kitab al-Umm. Thus, there can be little doubt that 
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ShaybanI’s al-Siyar al-Saghir was a work of fundamental importance in 
the field of Siyar. The considerable debate which it generated is an index 
its significance during the formative period of Islamic international law. 
For it is these debates and controversies which greatly led to the growth 
and refinement of all branches of Islamic law, including Siyar. 

Despite its importance al-Siyar al-Saghir was unavailable in print 
up until now. It was extant, however, in manuscripts in several countries 
of the world 

Dr Mahmood Ahmad Ghazi has rendered a yeoman’s service to 
the history of Islamic law and to Islamic scholarship by painstakingly and 
skilfully establishing an authentic text of this work. This naturally 
required much effort in obtaining a number of manuscripts from different 
parts of the world and then carefully comparing them. Apart from that, 
Dr Ghazi also ably translated this edited text into English. Additionally, 
he wrote a very erudite and illuminating ‘Introduction’ to the work in 
which, apart from introducing ShaybanI and his contribution to Siyar, he 
presents an illuminating survey of the growth of international law among 
Muslims, particularly highlighting the very significant contribution made 
to this field by ShaybanI. Dr Ghazi has accomplished all the tasks on 
which he had embarked in connection with this work with remarkable 
ability. 

The present work forms part of the series called the Hundred 
Great Works of Islamic Civilization. The series was initiated by the 
National Hijrah Council which produced several classics along with their 
English translations. The publication of this series continued until 1993 
when the Hijrah Council was abolished. The Islamic Research Institute, 
International Islamic University, Islamabad was, however, subsequently 
asked to take over the Great Books Project. 

The Institute feels proud to present, under its auspices, this highly 
important book along with its translation as the first work in the series. 
While sending this work to the press, we hope and pray that the Institute 
would be able to live up to the expectations centred around it and to 
continue the series as part of the Muslim ummah ' s striving to discover 
its historical and cultural roots and to put Islamic civilization at its proper 
place in the cultural map of the world. 



Islamabad 
August, 1998. 



Zafar Ishaq Ansari 




PREFACE 



The Muslim world is passing through a crisis that has several 
dimensions. For it is at once a crisis of identity, a crisis of economic 
viability and political survival, a crisis of culture and civilization, and, 
above all, a crisis of thought and belief. It seems that an intellectual void 
is facing the Muslim ummah which appears hard to be filled. The present 
conflict and tension in the Muslim world is attributable, in a large 
measure, to the push and pull of the forces contending to fill this void. 
There is a general feeling in the Muslim world that the West is trying to 
fill this void. Many Muslims around the globe perceive the new world 
order as merely a neo-colonial project to force the Muslim world into a 
pre-planned scheme of things in which there will be little scope for them 
to develop their genius according to their own traditions and values. 

It cannot be gainsaid that Muslims are awakening from a deep and 
long slumber. But at the present they appear to be only half way to a 
true self-consciousness and meaningful awakening. The effects of 
centuries-long inaction will certainly take time to overcome. Many 
Muslims seem unable to have a clear perception of the future because of 
the hangover of the past. The Muslims seem at the present to be 
stumbling around in a condition similar to what a person feels soon after 
waking up when things appear for a while to be somewhat hazy. They 
do not have as yet a clear perception of what they ought to do and in 
which direction they ought to move. 

In this situation the SharVah has an extremely vital role to play in 
filling the present void and shaping the future of the ummah. There can 
be no ummah without SharVah nor could SharVah function in abstraction 
without a tangible body of the ummah that is committed to apply the 
SharVah. Both are necessary to each other. At the same time, it is 
obvious that the pathway of the SharVah cannot be trodden without the 
guiding light of Ijtihad. In order to make modern life relevant to and 
compatible with the SharVah and to make the SharVah understandable 
and enforceable in the modern context, bold and innovative steps need 
to be taken. We are under an obligation to develop and maintain an 




independent critical attitude towards the social, economic, scientific and 
other developments in the world around us. We also need to understand 
the SharVah through its perennial sources in the context of today’s 
existential facts. At the same time, a restatement of the earlier 
interpretations has to go side by side with a keen and confident 
recognition of today’s global realities. 

The need to develop a fresh, vigorous and meaningful 
understanding of the SharVah has been stressed by several Muslim 
thinkers, but most notably by Muhammad Iqbal, the foremost Muslim 
thinker of the twentieth century. Indeed, he was the first jurist in the 
modem world of Islam who invited the attention of Muslim scholars to 
the urgency and relevance of this task and to the realization of Muslim 
ideals as far back as the early twenties of this century. He advocated a 
critical study of the legal and juridical concepts of the West with a view 
to establishing the universal applicability and relevance of the Qur’anic 
principles to the ever-changing conditions and requirements of human 
life. This was indeed a colossal task. It required a concerted and 
dedicated endeavour of several generations of scholars and jurists. Iqbal 
himself had dreamed to participate in undertaking this pioneering work. 
He also made an effort to team up competent scholars to be associated 
with him for this purpose. Once he tried to persuade the celebrated 
Indian muhaddith of the twentieth century, Mawlana Muhammad Anwar 
Shah Kashmiri, to come over to Lahore and take up this work with him. 
In his last days, Iqbal tried to attract another young and competent 
scholar, Sayyid Abu’l A‘la MawdudI, to move from Hyderabad to 
Northern India for this purpose. But no sooner had MawdudI moved to 
Punjab in response to Iqbal’s invitation than the latter unfortunately 
passed away. Iqbal’s passionate appeal, however, did not go in vain. 
Several scholars both in and outside the Indian Subcontinent undertook 
this work in their respective areas of interest and specialization. 
Muhammad Hamidullah, ‘Abd al-Razzaq Sanhurl, ‘Abd al-Qadir 
‘Awdah, Abu Zahrah, Mustafa Zarqa and Muhammad TaqI Amin! are 
some of the highly respected names to whom goes the credit of 
pioneering this cause. These illustrious men, among others, have 
introduced new dimensions to the vast field of Islamic legal thought and 
research. 

Likewise, there is need to restate not only the principles of Islamic 
jurisprudence but also the corpus juris of Islam in a manner and a style 
that would invest the legal scholarship of Islam with greater vitality and 
ensure an appropriate place for it in the mainstream of legal thinking. At 
the same time, different branches of Islamic law need to be re-codified 
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as independent legal disciplines. An important and major field that calls 
for scholastic attention of the Muslim academics in this regard is the field 
of Muslim International Law or Siyar which was developed by Muslim 
jurists as an independent legal discipline as early as the middle of the 
second century of Hijrah. 

The significance of re-codifying Siyar and developing it into a 
living, contemporary and vibrant legal discipline can hardly be over- 
emphasized. In the context of our rapidly shrinking world and the 
growing aspiration in the Muslim world to make the SharVah the major, 
motivating force in the processes of governance and policy-making, the 
role of Muslim international law becomes vitally important. However, 
any intellectual effort to revitalize the Muslim international law, and any 
other branch of Islamic law for that matter, must emanate mainly from 
the basic sources of the SharVah, namely the Qur’an and the Sunnah. 
This would ensure not only the continuity of its glorious tradition but 
would also keep the recent developments integrated in the original 
framework of the discipline. All new expansion and future develoment 
must be accommodated within the parameters of the original framework. 
In this context the significance of the earliest expositions of the science 
of Siyar is quite obvious. 

The legal research and juridical inquiry of Muslim jurists during 
the first five centuries of Islam provides a theoretical and doctrinal 
infrastructure for the later expansion of the Islamic legal thought. During 
these centuries the international law of Islam reached its zenith insofar 
as its basic doctrinal framework was concerned. The pioneering works 
produced during these centuries streamlined the subsequent work in 
almost every part of the Muslim world. However, the period from the 
tenth to twelfth century of Hijrah witnessed a general stagnation in many 
aspects of life in the Muslim world. Fiqh was no exception. 

The dawn of the fifteenth century of Hijrah has brought in its 
wake a renewed desire in the Muslim world to take stock of their current 
situation and to review it with a view to seek remedies for the past 
failings. In the intensity of their desire to shed off the negative vestiges 
of their period of decline, some over-enthusiastic but less far-sighted 
reformers suggested solutions that often put their effort into disrepute and 
discredited even some of their genuine and sincere moves. It is, 
therefore, imperative that the spirit of free and independent legal inquiry 
prevalent in the first five centuries of Islam be revived with its 
characteristic originality, strict fidelity to the Qur’an and the Sunnah, and 
its life-generating vitality. This revival will hopefully liberate the Muslim 
mind from the feeling of inferiority or defeatist mentality and will 
generate the courage to criticize and evaluate anything coming from 
anywhere on the touchstone of the Qur’an and the Sunnah, and above all. 
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will inspire the ummah with confidence in and the relevance of the 
SharVah for all times and climes. For this purpose, a serious study of the 
vast and unparalleled legal treasure is inevitable in order to identify the 
eternal principles and permanent elements of the SharVah and distinguish 
them from the local or temporal factors which are reflected in the 
understanding of different jurists as a result of their endeavour to relate 
the SharVah to their respective environments. This task requires a re- 
assessment of early juridical works produced during the first five 
centuries of Islam. 

The present volume is an humble contribution to this process. It 
brings out the work done in the earliest phase of the codification of 
Islamic law. Being perhaps the earliest extant work on the subject of 
international law in the history of mankind, this book was authored by 
the great systematizer of HanafI Fiqh, namely, Muhammad ibn al-Hasan 
al-ShaybanT (d. 189 AH). This book represents the author’s seminal 
contribution to the subject which paved the way for several other works 
in the field. It epitomises, therefore, the genesis of Muslim international 
law. 

It was in view of the obvious significance of this pioneering work 
that it was included in the Hundred Great Books Project started by the 
National Hijrah Council about a decade ago under the dynamic 
leadership of the late Mr A.K. Brohi. Dr Muhammad Hamidullah, who 
has contributed a major work on Muslim international law, suggested 
that I should undertake this work. To him, therefore, is this humble 
effort dedicated. 

Before I conclude this preface, it is my pleasant duty to express a 
profound sense of gratitude to my learned friend Professor Dr Abdul 
Qadir Kilig of the Faculty of Elahiyat, University of Istanbul, for his 
valuable help in procuring microfilms of the manuscripts of Kitab al- 
Siyar al-Saghir preserved in different libraries of Istanbul as a part of 
Hakim Shahid’s al-Kaflfl Furu‘ al-Hanafiyyah. I would be failing in my 
duty if I do not record my deep personal thanks and a sense of 
indebtedness to Dr Zafar Ishaq Ansari who constantly urged me to 
complete this work, took pains to edit it, suggested improvements in the 
‘Introduction’ as well as in the translation of the text and, finally, 
supervised its printing. 

May Allah reward them all. 



Islamabad 
August 1998 



Mahmood Ahmad Ghazi 



INTRODUCTION 



I 

Western writers on the history of international law generally believe that 
the Dutch jurist, Hugo Grotius (d. 1645 CE), is the father of the 
independent discipline called international law. To them this science is 
the product of the Christian civilization of Europe which was pressed by 
circumstances to develop a set of rules and principles to regulate the 
relations among the Christian nations, of medieval Europe. Such a 
contention might be true about the European international law as 
developed approximately during the last <one hundred years, but it 
certainly fails to account for the development of international law in the 
world of Islam. 

In medieval Europe, ‘international’ law did not recognize the 
existence of any non-European and non-Christian power as a subject of 
such law. For, as we know, prior to the middle of the nineteenth 
century, no Asian or African state was considered worthy of enjoying 
any rights or privileges. It was in 1856 that a non-Christian, albeit half- 
European, state— Ottoman Turkey— was partly recognized as a subject of 
international law, though some jurists still contended that the Treaty of 
Paris (March 1856) simply recognized Ottoman Turkey as a European 
power, but not as a subject of international law. Thus, the rest of the 
world was excluded from the so-called comity of nations because it 
comprised a group of ‘uncivilized’ and ‘barbarian’ nations. 

This set of rules, which later developed into the corpus of 
international law, was initially developed to look after the mutual 
interests of the Christian nations of Europe vis-a-vis the non-Christian 
■ barbarians’ . These consisted mostly of the Muslim neighbours of Europe 
Who were considered the objects, rather than the subjects of those rules. 
Those rules, however, continued to govern the relationship of European 
nations inter se and, with the passage of time, became a distinct subject 
legal studies, which soon developed into an independent legal 
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discipline and came to be known variously as rfraif de gens, droit du 
genre humain, law of nations, law of foreign policy, etc. 

In spite of the rapid expansion of literature on international 
dealings and their legal aspects resulting in the emergence of good many 
scholarly writings on the subject. Western scholars of international law 
have continued to differ on the very fundamental question whether 
international law was really law or not . 1 Some of them refused to accept 
the set of rules governing international relationships between states as 
law proper since it lacked the basic elements of what could be considered 
law: it was not promulgated by a definite legislator; it was not enforced 
by a competent and effective judicial body; and, above all, it was not 
backed by the sanction to award punishment in the event of its violation. 
International law, therefore, had to face strong criticism challenging its 
very existence. It was called the vanishing point of jurisprudence , 2 law 
only by courtesy, or just quasi law . 3 Several modern Western scholars 
of international law appear to be uncomfortable with its present 
character. A feeling has emerged that international law fails to meet the 
real needs and requirements of the human race in our time. Basic 
changes have, therefore, been suggested to emphasize the need to recast 
the entire corpus of international law and to transform it into a truly 
transnational law, a common law of nations, a world law, a unified inter- 
social law . 4 

On the other hand, Muslim international law, Siyar as it was 
called, was accepted as law in every sense of the term from the very 
beginning. From the early stages of its emergence it has had all the 
characteristics of law which the European International law lacked. As 
we shall see later, Muslim international law never faced the problem of 
lacking proper sanction and judicial forum to adjudicate disputes under 
it. 

Before we proceed further to discuss the early history and 
development of Siyar as an independent legal discipline, separate and 
distinct from other branches of law, we may profitably analyze its 
contents, and identify the main questions which were discussed in the 
authoritative works on the subject during the early centuries of Islam. 



II 

Muslim International law, like other branches of Islamic law, is based 
primarily on the two fundamental sources — the Qur’an and the Sunnah. 
Like other branches of Islamic Law, its rules have been developed in 
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accordance with the conduct or the ‘model-example’ set by the Prophet 
Muhammad (peace be on him) in his interaction with non-Muslims. The 
term Siyar (plural of Sir ah, which literally means conduct or behaviour) 
itself indicates that the conduct of the Prophet (peace be on him) in his 
international dealings and constitutes the basis on which the detailed rules 
of la w were developed. He fought battles with his enemies; sent envoys 
and emissaries and wrote letters to his contemporary rulers; received 
delegations; led his followers, and himself participated, in negotiating 
various treaties and agreements of international import, and dealt with 
the questions of booty, prisoners of war, and acquisition of the enemy 
property. This entire conduct, coupled with the general principles laid 
down in the Qur’an, provided the foundation for the branch of 
knowledge called Siyar. 

That the international law of Islam always recognized the 
paramount authority of the Qur’an and the Sunnah is well-known. 
(Additionally, it also recognized other traditional sources such as 
consensus ( ijma *), analogical reasoning ( qiyas ), the practice of the 
Companions, specially of the four Rightly-guided Caliphs, and their 
successors, the early Umayyads. Not only that, the international law of 
Islam also recognized the principle of reciprocity from the very 
beginning. Based on a number of Qur’anic verses (e.g. 2:194; 42:40-41; 
55:60; 60:8-9, etc.) and the practice of the Prophet (peace be on him) 
and his immediate successors, this principle was put into operation more 
effectively by the second Caliph, ‘Umar, who issued some directives on 
iihe basis of reciprocity, often termed by the jurists as mujazah or 
i 'ftiu'amalah bi’l-mithl. 5 

MV 

. Although there had existed a number of principles and maxims to 
||egulate the relations between states in many ancient civilizations, these 

| ’'~~” , d not become the basis of an elaborate law on the subject. This was 
ily because the concept of reciprocity and equality of status which 
d provide the ground for the development of a true international law 
2 generally not recognized. Islamic law, on the contrary, can 
imately be credited with recognizing the principle of reciprocity in 
ect of other political entities. This, as we know, has come to be 
rded as one of the fundamental principles for regulating international 
:ions. 6 

Early Muslim writers on international law have covered a wide 
;c of subjects which have a bearing on the international relations of 
Islamic state such as war, peace, neutrality and conflict of laws. In 
early period, however, Muslim jurists concentrated on questions 
a tning to hostilities. This seems to be primarily because the first three 
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centuries of Islam witnessed frequent hostilities between the Muslims and 
other entities. At this stage, Muslim international law naturally concerned 
itself with hostilities or the questions arising therefrom. This was so not 
only in the case of the relations between Muslims and non-Muslims, but 
also in the case of relations among non-Muslims inter se. This explains 
why almost all the early writers on Muslim international law deal mainly 
with situations arising from hostile relations. This does not mean, 
however, that Muslim jurists ignored other issues of international 
relations while discussing issues relating to war. To cite an example: 
while analyzing the rights of captives and the disposal of the enemy 
property, the early jurists elaborately discuss questions pertaining to 
property rights, acquisition of enemy property, jurisdiction, status, 
conflict of laws, choice of law, etc. Many a legal concept was developed 
in the course of such detailed discussions. 

Some modem writers have tried to show that peaceful relations 
between the Islamic and non-Muslim states theoretically represented a 
temporary phase which reflected the realities of life. Otherwise, these 
scholars maintain, the Islamic state endeavoured to embrace all mankind 
through conversion or force; and once that ideal was achieved, there 
would be no need to have any law at all to regulate Islam’s relations with 
other states which will pass out of existence. 7 

On closer examination, however, this logic would seem odd. If it 
is accepted and applied to other areas of law it would amount to claiming 
that eventually no legal system is needed anywhere in the world as all 
legal systems aim at eliminating crime and injustice and, therefore, 
should be treated as a temporary phase. Likewise, courts, police, law and 
order agencies, the armies and even governments should be considered 
as merely temporary measures. 

Moreover, the Qur’an and the Sunnah constitute the perennial 
sources of guidance for Muslims and represent the immutable core of the 
law which confers stability and continuity on the Islamic way of life in 
a world characterized by change. The fact that the Qur’an and the 
Sunnah have provided some fundamental principles to regulate the 
relationships between the Muslims and the non-Muslims in a non- 
belligerent situation leaves no doubt that the above contention does not 
carry much weight. A number of verses in the Qur’an lay down that the 
original and permanent nature of relationship between the Muslims and 
the non-Muslims is peace and understanding rather than war and 
hostility. The Qur’an clearly requires that the Muslims should opt for 
peace as soon as the enemy opts for it (8:61). It declares that the 
Muslims are not allowed to take up arms against a people who are 
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neutral; they are required instead to offer peace (4:94). Moreover, it 
encourages the Muslims to be kind and generous to those who did not 
fight against the Muslims and did not treat them with injustice (60:8). 
Similar examples may also be cited from the Hadith literature. 

It seems that some scholars have wrongly interpreted the verses 
enjoining the Muslims to undertake jihad against the idolaters of Arabia 
regarding whom the Qur’an provides for a treatment different from the 
rest of the non-Muslims. Most Qur’anic verses on the question, 
particularly those in Surah al-Tawbah which imply continual war with 
the disbelievers, apply only to the infidels of Arabia — the Prophet’s 
own people and his immediate addressees. 8 These verses have been 
generalized by some Western scholars and their application has been 
extended to all categories of non-Muslims. 



Ill 

Siyar deals with a wide range of issues. It is difficult to enumerate here 
all the important areas covered by early writers on the subject; however, 
the following issues are central to the discussions found in the early 
writings on Siyar. 

The most important discussion which involves principles of far- 
reaching legal consequence concerns the concept of Dar or territorial 
jurisdiction. Under this concept Muslim scholars also deal with questions 
similar to those of jurisdiction in the modern law, the rights and 
privileges of foreign rulers and citizens, and the extent of their authority 
and freedom as recognized by the Islamic state. The question of the 
independence of the states and various degrees of independence also 
come up for discussion under the concept of Dar. The impact of the 
difference of Dar, its change and renunciation involves a host of 
questions some of which also fall under what we now call private 
international law. 

War and the effects of war constitute an important subject of the 
Siyar literature. The nature and kinds of wars and their legal implications 
also come up for discussion. Questions relating to the treatment of enemy 
Property and persons and prisoners of war occupy a prominent place. 
Booty and its eventual disposal and the resulting questions of ownership 
and transfer of property acquired during war also form an important 
[subject of discussion. Diplomatic and commercial relations are mentioned 
[both under the discussion on wars as well as separately. 




Since the Islamic state is primarily a religious, or in a broader 
sense, an ideological state, it regulates its relations with and treatment of 
persons and groups of persons on the basis of their attitude towards Islam 
and its political authority. Persons coming into contact with the Islamic 
state have been categorized on this very basis. Those who accept Islam, 
those who neither accept nor oppose it, those who both reject and 
oppose, those who reject and fight, those who accept the religious 
message of Islam but fight against its political authority, each of these 
categories is treated distinctly. 

The books on Siyar also extensively deal with questions relating 
to private international law and conflict of laws. How far the legal 
systems of other nations may be recognized as valid or binding is another 
important question discussed by the authors of the Siyar works in the 
context of such problems as marriage, divorce and properties of alien 
persons, including the belligerents. Muslim scholars have written 
independently on this issue and such writings may undisputedly be 
considered the earliest attempts at the exposition of the private 
international law of Islam. 

The method of writing on legal issues adopted by Muslim jurists 
in the early centuries, which was consistently followed by almost all the 
later jurists who produced original works on the problems of law, was 
something similar to what is now known as the case method. But the 
‘cases’ before the Muslim jurists were not always actual or court cases. 
They were, rather, hypothetical questions posed by the jurists who 
discussed innumerable variations of the same ‘case’ with arguments in 
support of each ruling given in respect of every possible variation. This 
was done mainly in order to provide handy solutions relating to any 
conceivable problem that any one of them might face; solutions that 
might be used by anyone — rulers, judges, or common people. This 
method of legal scholarship is thrown in broader relief by the absence of 
any formal legislative body in the Muslim polity. The absence of such 
a formal body in the Muslim tradition was necessitated by the private as 
distinct from the governmental provenance of law in Islam. For there has 
never been in Muslim history any tradition of formal legislation 
undertaken by a formal body of law-makers. All legislation was done by 
private jurists in their capacity as scholars, and their legal opinions 
became acceptable because of the confidence of the community in their 
scholarship and piety. 

Muslim jurists were undoubtedly pioneers in the field of 
international law in the sense of an independent legal discipline. Muslim 
jurists of the second century of Islam were the first to have laid the 




foundations of this new branch of learning. By the middle of the second 
century Islamic Law as such had developed to such an extent that various 
branches of law had started evolving as independent legal disciplines . In 
fact, by that time not only international law but also constitutional law, 
administrative, fiscal and procedural laws and what is now known as 
comparative law had already acquired the position of distinct and 
independent legal disciplines. This took place at a time when the civilized 
world outside the Muslim world had hardly any clear concept of law 
proper as distinct from Ethics, Politics and Civics. The historical 
evidence available to us suggests that Muslim jurists had started paying 
attention to these different branches of law as far back as in the last 
decades of the first century of Islam. 

By the beginning of the second century these independent branches 
of law were further developed and soon started becoming distinct from 
each other and assuming separate titles. As we have already pointed out, 
Muslim scholars of the early second century adopted the word Siyar as 
the name for that branch of Islamic law which deals with the relationship 
of the Muslim community with other international entitites and 
communities. Perhaps the first Muslim jurist to use the term Siyar for 
Muslim international law in any extant legal compendium was Zayd ibn 
‘AIT (d. 120 AH) to whom the ZaydT school is attributed. His book al- 
Majmu ‘fVl-Fiqh is the earliest extant book on Islamic law and can safely 
be presumed to have been compiled during the early years of the second 
century of Hijrah. The fact that the author of al-Majmu ‘ has adopted the 
word Siyar as the title of the chapter dealing with questions of 
international relations indicates that the use of the term Siyar for this 
branch of the law was not very recent. We also find that soon other 
jurists also began to employ this term to denote the set of rules governing 
the international relations of the Islamic state. By the middle of the 
second century the term had become an accepted appellation for Muslim 
international law. 

According to early Islamic sources, Abu HanTfah (d. 150 AH) was 
the first Muslim jurist to compose an independent work on international 
law under the title Kitab al-Siyar. Pursuant to the prevalent practice, the 
book was dictated by the teacher to his disciples who compiled and 
edited their respective notes with additions and modifications. Those to 
whom the book was dictated included Abu Yusuf (d. 182 AH), Zufar (d. 
158 AH), Asad ibn ‘Amr, Hasan ibn Ziyad (d. 204 AH), Hafs ibn 
Ghiyath, Muhammad ibn al-Hasan al-Shaybanl (d. 189 AH), ‘Afiyah ibn 
Zayd, and the teacher’s own son Hammad (d. 189 AH), a namesake of 
his illustrious teacher, Hammad ibn AbT Sulayman (d. 120 AH). These 




editions were known separately by the names of their respective 
compilers, out of which the editions of Hasan ibn Ziyad, Muhammad ibn 
al-Hasan al-Shaybanl and Ibrahim al-Fazarl (d. 188 AH.) are well- 
known. 9 Unfortunately, the earliest book on this subject by Abu Hanlfah 
has not come down to us in its original form. Like his other writings, 
Kitdb al-Siyar was also compiled, edited and popularized by his disciples 
and successors in scholarship, Abu Yusuf and Muhammad ibn al-Hasan 
al-Shaybanl. The latter prepared a small treatise known as Kitdb al-Siyar 
al-Saghir. This book dealt with the opinions and rulings of Abu Hanlfah 
and his major disciples about some of the leading issues and erstwhile 
burning questions in the field of international law. To that, however, we 
shall return later. 

Of the contemporary scholars of Abu Hanlfah, two other renowned 
jurists are also reported to have written independent books and treatises 
on international law, namely, Malik ibn Anas (d. 179 AH) and ‘Abd al- 
Rahman al-Awza‘1 (d. 157 AH). Of the two, AwzaT’s book has been 
preserved in the form of some fragments and excerpts by a later 
authority, Muhammad ibn Idris al-Shafi‘1 (d. 204 AH). Unfortunately, 
Abu Yusufs book has not come down to us, but Ibrahim al-Fazari’s 
book has now become available, albeit only a part of it through an 
incomplete manuscript preserved in Qarawiyyln University in Fez, 
Morocco. 10 

A celebrated jurist and founder of an independent legal school, 
‘Abd al-Rahman al-Awza‘I was considered an authority on international 
law. Settled in what is now known as Beirut, he was frequently exposed 
to situations in which he was expected to give opinions on problems 
relating to international law. Situated on the borders of the Muslim 
empire, Beirut was a centre of intense commercial and diplomatic 
activity. It was also the centre of the Muslim navy which was engaged 
in naval operations against Cyprus and other islands where pirates and 
outlaws took shelter. In such a situation, Awza‘I was the nearest 
available authority to give rulings on issues that came up time and again. 
Not only the common people and the local authorities but also the central 
authority in Damascus and Baghdad sought his opinion on matters of 
legal significance, particularly in the sphere of international transactions. 
This had given a position of pre-eminence to AwzaT and he had acquired 
a visible distinction over his contemporary scholars in this field. It should 
not, therefore, astonish us to find that Awza‘1 expressed public 
opprobrium against the political authorities, including the caliph himself, 
whenever he found that a provision of the international law of Islam had 
been violated." 




